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Mandatory Minimum Sentences
In S. 15A Drug Cases.

Kiwana Ennis BL

Introduction

The law with respect to the illegal possession af dr
affectad by new provisions jn The Criminal Justi
came into farce an the 26th May, 1939. Sectjon 4

Lgs was significantly
te Act, 1999, which
of that Act jnserted

a new s.15A into the Misuse of Drugs Act, 1977. This new section

introduced the specific affence of possession of
value of over £10,000, (often referred o as s.15A

drugs with a market
tharges) and applicd

for the first time the pripciple of a mandatory mlllimum sentence with

respect to these offences, The sentence to be im

oseqd ranged from a

maximum of life imprisanment to 8 mandatory minimum of 10 years.
This revealed the determinatian of the Ojreachtas|ta address the issue
of the growing jllegal drugs trade and to impade substantial prisen

santences far those involved.

Despite the presence of the mandatory minimum sentence, 5.27(3)(C) of
the Act of 1977, as amended, daes leave an element of discretion to the

trfal Judge to impose a [esser senterce in certain i
application of this discretionary element tha
interesting Court of Criminal Appeal decisians In
proposes to analyse a number of these decisions t

mstances. It is the
has led to some
this area. This article
b determine how the

new legislation has been applied by the courts and whether any clear

natterns have emerged in this area.

The Legislation

Sectian.4 of the Act of 1999 inserted the new
Misyse of Drugs Act, 1977, as follows:

ectlon 18A jnto the

(1) "A person shall be guilty of an offence under this sectlon where -

(a) the person has in his passessian, whether |a

lly gr not, anz or

mare controfled drugs for the purpose of selling of otherwise supplying
the drug or drugs to another in contraventlon of requlations under

section 5 of this Act, and

(b) at any time while the drug or dyugs are in the person's possession
the market value of the contralled drug or the agqregatc of the market
values of the controlled drugs, as the case may be] amounts ta £10,000

af more,"

Section § af the 1999 Act amended sectian 27
inserting after section 27 (3) the following subseq

of the 1977 Act by
LLie:nns:-

(i) Renald
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"(3A) Every persan guilty of an offence under section 15A shall be liable,
on conviction on ingdictment -

(@) to imprisonment for life ar such shorter period as the court may,
subjecr to subsections (38) and (3C) of this section, determine, and

(b) at the court's dii:retion, ta a fine of such amount as the court
considers appropriate;

(3B) Where a person [other than a child or young persan) is convicted
of an pffence under section 15A, the court shall, in imposing sentence,
specify as the minimym petied of Imprisanment to be served by that
persan a period of nat fess than 10 years imprisonment.

(3C) Subsectjon (3B) of this saction shall nat apply where the court is
satisfied that there afe exceptjonal and specific circumstsnces relating
to the offence, or the person convicted of the offence, which would
make a sentence of |jot |ess than 10 years imprisanment unjust in all
the clrcumstances and for this purpose the court may have regard to
any matters it considers appropriate, including:-

(a) whether that perspn pleaded guilty to the pffence and, if so,

(1) the stage at whichl he Indlcated the Intention ta plead guilty, and
(i) the cireumstances in which the Indlcation was given, and

whether that person| materially assisted In the investigation df the
offence.”

This interpretation of this new section has caused much confusion In
this area. This is espechally the case where the court has to determine
whether or not there are any "exceptional and specific circumstances”
within the meaning af{s.27 (3C) which would make it unjust ta impose
the 10 year mandatary minimum sentence,

Caselaw

The leading case in this area is the Court of Criminal Appeal decision of
The Peaple (The Diractar of Public Prosecutlons) v. James Chipi Renald",
This e3se concerned § South African pational who had applied for
refugee status on his arrival in the country. A friend, whom he met In
Jreland, asked him tq take delivery of a package, far which the
applicant would be ppid €200, Although suspicious, he agreed and

1. Llnrr;pwtcnf. Court of Criminal Appeal, Murpky, Lavan

and Budd JJ, 23rd November, 2001,
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subsequently a wultcase sddressed to his frlend, arrived at the
applicant's gpartment. Pursuant to a warrant; the apartment was
“searched by the Gardal, and the sultcase was|found, in which 8.3
kilograms of cannabis were hidden, with an estimated market value af
£18,800. The applicant pleaded guiity in the Circuit Criminal Court to 2
5.18A charge and recelved five years' imprisanmant,

The severity of this sentence was appealed to the Court of Criminal
Appeal. In the Circuit Criminal Court, the trial judge found that this
ease came within s, 27(3C), as the applicant had fmade a full statement,
assisted the Gardal in discavering the real suspgets, had pa previous
convictians, was not a principal party in the supply af drugs and had
only received a promise of £200, The investigating offleer gave
evidence to the effect that jt was unlikely the appllcant wauld re-
offand and the court heard of tha sad famlly higtary of the applicant.
There was also the fact the applicant was a {preigner with a very
different cultural and political backgroynd. Althapgh the trial udge did
nat ipecify which of the abave factors in her ap‘nion actyally brought
the case within s.27(3C), she imposed a |essqr sentence than the
mandatary minimum preseribed by the statyte,

On appeal, coungel for the applicant arqued that ance 5.27(3B) L.e. the
mandatory minimum sentence of 1Q years, wag found net to apply,
then the mandatary minimum sentence shoud bé ighored by the court
in determining the sentence. Caunsel further grgued that the court
should have regard to the nature, value and quantity of the drug found
in the applicant's possession, in deciding the apprapriate sentence,
Coynsel's first argument was based on the word|ng of 5,27(3C), which
provides as follows "Sybsection (3B) of this sx:iytian shall net apply
where..," This, it was argued, erased the mandatary minlimutn sentence
and therefore, the trial Judge was incorreet when she progeeded ta use
it as 3 benchmark by reference to which the appropriate sentence was
to be fixed, having regard to all the relevant mitigating factors, The
Court of Crimlnal Appeal, (the Court), rejected this argument. Murphy
J. stated:-

"Even where exceptional circumstances exist w
statutory minimum term of imprisonment

ich would render the
njust, there was no

question of the minimum sentenge being ignored. Perhaps the most
important sing|e factor in determining an agpropriate sentence Is
the ascertainment of the gravity of the offencd as determined by the
QOlreachtas. Frequently an Indication &s to the serioushess of the
offence may be obtained from the maximum penalty Imposed for its
commissian. This {s partjcularly trua In the case of medern
legislation. What is even more instructive s [dgislation which, as in
the present case, flxes 3 mandatary minimum sentence, Even though
that sentence may not be applicable jn a pagticuley case, the very
existence af a lengthy mandatory sentence is §n Important guide to
the courts in determining the gravity of the offence and the
approprigte sentence to impose far (ts commission, That is nat ta say
that the minimum sentence Is necessarily the staring peint for
determining the appropriate sentence. To do so would ba to ignare
the ather materlal provision i.e, the maximum|sentence. It would be
wrang to assume that the offence of importing contralled drugs in
excess of the proscribed amount or value Will attract only the
mandatary minimum sentence, Jong though it|may be.”

The cqurt went an ta state that where the trial judge was satisfied that
"exceptional and specifi¢ clreumstances” existed which would render it

unjust ta impose the mandatory minimum 10 year sentence, then he
could examine thase [circumstances to see whether a |esser sentence

aught 1o be impased,

\-tnwf:ven the existence of such circumstances did

"nat reduce the inherent seriousness af the effence.”

J

Counsel's second arg'.'mem: was that the trial judge should have had

regard o the nature,
Court accepted that a

value and quantity of the drug cancerned. The
though s. 27(3C) specified certain matters which

were material in ass¢ssing whether ar not the mandatory minimum
sentence would be urfjust, j.e, whether there had been a plea of guilty,

at what stage had |
assisted the Gardal In
court to "have regard

t bean made and whether the individual had
thelr Inyestigations, the Jegislation permitted the
to any matters it considers appropriate.” Counsel

on behalf of the applicant argued that regard should have been had to
the fact the drugs hete were canpabls and as such it was less harmful

than ether controlled
on the basis that the
valye rather than the

drugs. The trial judge had tejected this argument
application of the sectjon was determined by the
categary of the drugds involved.

The caurt aecepted that a distinetian has been made in the legislation
for some pyrposes bgtween cannabis and aother contralled drugs, for
example in the sentenging of summary offances, but held that this was

an argument of "very
that in cases where tH
determined the puted

limited value." On the ane hand the court stated
¢ value of the drugs, as oppased ta thejr nature,
me, that made this argument irrelevant. Qn the

other hand, it accepted that it was a factor "to ‘which 4 sentencing
judge in his or her digeretion miaht attach some |imited significance.”

The court was satisfied that the trial judge had nat erred In law in
jmposing the sente[-u:e of five years but felt that jn all the

cireumstances, it was

appropriate to suspend the final two years of 1.

The mitigating factors highlighted by the court were: the cooperatian
with the Gardal, the absence of previous convictiaps, and the

difficulties the applic
this jurisdietion. Only,
to in the |egislatian, 1

nt would face serving a term of imprisanment n
the first of these reasons s specifically referred
he |atter twa coming within the remit of matters

the court "consider[ed] appropriate.” The court could not determine

whether or not the trl

al judge was toa rigid in her approach or whether

she did not glve adequate weight to the mitigating factars, which were

present.

It was nat made cleg
approach the mandat

by this decisian haw exaetly trial judges are ta
ary minimum sentence in ¢ases where they felt

that ta impose the 10 years would have been unjust, The benchmark
approach, adopted b-.jthe trlal Judge in this ¢ase, was nejther, expressly

appraved of or ruled

ut, however as na errer in law was found, it could

be assumed that the approach was acceptable, although not the only
optian apen to trial| judges. With respeet ta matters which might
amaunt to "excepﬁaﬁal and specifie’ factars, the caurt included the

cansidaration of the|

ahsence of any previous convictions and the

difflculties that the agplicant would face in serving his sentence in this
Jurisdletfan as a foreign natianal, as well as the specific factors set out

in the legislation. Thr

oughout its judgment, the court emphasised the

serjousness of these cases as evidenced by the very existence of the
new mandatary minimum sentence in the |egislation, Hawever, it is to

be noted that the Ca

urt of Appeal did suspend the final two years of

the flve year sentence, even thaugh it was held that there had been na
error in principle made by the trial judae.

, February 2003 - Page 31
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(ii) Duffy
The next decision of the Caurt of Criminal ﬁppcm!was the case of The
People (The Director of Public Prosecutions) v. ,‘{chn Duffi? handed
dawn a menth after the Renald decision by the Cljlef Justice. This case
coneerned the proprietor of 3 car valeting business an whose premises
£130,000 waorth of cannabis resin, £10,000 worth of cannahis and 135
ecstasy tablets was found. On pleading guilty, tl'\c applicant racejved
one sentence of six years along with lesser sentenges for other charges,
all to run coneurrenfly. ‘]
The court examined the procedure adopted by the trial judge in
determining the sentence, which was as follaws: Fjrst, he wou(d decide
on the appropriate sentence lgnoring any mitigating factors, then he
would take these factors inte copsideratian and|make the necessary
deduction If this resulted in a sentence of aveq 10 years then that
would be the sentence he would impose. If, however it resulted in a
sentence of |ess than 10 years, then he would consider whether this
ought to be raised to the statutary minimum, ljisving regard to the
relevant legislation, The trial judge at first considered that the
approptiate sentence was one of 20 years' imptisonment given the
seriousness of the case, however he revised this downwards to 15 years,
having heard from the applicant's counsel, The nlea of guilty and lack
of previous convictions were then taken into cqnsideration and the
sentence was reduced to six years. He finally congluded that it would
be inappropriate to Increase this sentence to the sfatytory minimum as
there was no indication of a pattern of similar behaviour, the applicant
had pleaded guilty and had assisted the court in pleading guilty ta an
additionsl charge for which he had not yet been feturned,

H

The court was satisfied that this approach was r_‘."pentiallv in harmany
with the [aw in this area as [aid down by Murphy J., In the Renald case
(25 quoted abave), It stated that although ather ;pproach-:s may also
be correct, what was imporfant was that in asscssing the appropriate
sentence the trial judge took into account the statutary minimum, "as
he was not anly entitled but bound to do", reiterating the point that
even where "exceptional and specific circumstan:%s

the mandatory minlmum sentence was never to bk ignored.

The court did comment that had the trial judge sfluck with his eriginal
sentence of 20 years' [mprisonment minus the mitigating factors, that
this wauld have been too high. However, the reduction to 15 years and
the fallowing deductions made for the pleg of guilty and the lack of
any previous convictions found favour with the Court of Appeal, The
court conclyded with a remark emphasising the setjousness of this type
.of offence, stating that *[those who undertake tJ‘is trade must be left
_under no jllusions as to the consequences for them when they are
brought to justice." T :

(i) Hogarty ‘

1
‘The decision of The People (The Director of Public Prosecutipns) v. David

Hogartys, was delivered on the same day by thT same court as the

L

I
Duffy case. The law, a5 .set out in Renald by Murphy J., was again
endorsed by the court. I]-ier: the applicant had been involved [n making
deliveries of drugs for around three manths prior ta his arrest, The
drugs here consisted af twa consignments of cannabis resin with a
market value of £100,000 each, The applicant was to receive £150 for
his role in the deliveries. The applicant pleaded gullty in the Cireuit
Criminal Court and recéived two sentences of six years and slx months,
ta run concurrently. The trial judge had set aut exactly hew' he
approached the case:-

"| have taken the view, since this particular piece of legislation was
introduced, that the court in dealing with these matters Js effectively
locking at a scntencﬁe of 10 years' Imptisonment in relation 1o the
person pleading gullty to such offence. But that in cases where a plea
of guilty has been entered and where there has been caoperation,
that that is a factor|that the court cap use to reduce that 10 year
tariff."

In sa far as this passage| could be taken to mean that a person convicted

af this type of offsnce
unless a pleg of guilty
Investigation [which w

should be sentenced to 10 years' imprisonment
vas entered and there was coaperation with the
puld then render a lower sentence appropriate),

constructian of the provisions.” The court's view was that "It is clear
that the legislature enpzisaged that a sentence In excess of 10 years,
including a sentence of imprisonment for Iife, may be imposed in
respect of such offences” However as such an approach, although
erroneous in point of 13w, was to the benefit and not the detriment of
the applicant, it did not cohstitute & ground on which the court felt it
eould Interfere with the sentences actually imposed and therefore, the
coutt found no ertor ip principle. |t also found that every allowance

the Court of Appeal ‘:Fs satisfied that such would be "an erroneous

" are found to exist, -

had been made for thiappi[cant's plea of gulity, his cooperation with
|

the investigation, his

family circumstances
alrifriend and two chil
the facllitation of the j
court as was [ts own I
Again, although the sen
by the eourt, it was st

ck of previous convictions and his particular
he had a long standing relationship with his
iren). The importance of the role of couriers in
legal drugs trade was agsin emphasised by the
ble ta uphald the pplicy behind the |egjslation.
iausness of this type of offence was emphasised
I reluctant to Impose the'statutory minimum

sentence of 10 years.

(iv) Benjamin and Peyton

Twao more decisions in|this area were handed down by the Court of
Criminal Appeal ex tempore in January, 2002: The People (The Director
Of Public Prosecutions) v. Karen Benjamin® and The People (The
Director Of Public Prosecutions) v. Mark Peytons,

In the Benjamin case, the applicant had been sentenced to 10 years
imprisanment: by the tilal judge, wha himself certifled the case fit for.
an appeal on the hajs that due to the cooperation glven by the
applicant to the Gardal, a major drug dealer was apprehended, The
actual facts of this case were nat given in much detail in the judgment

of the Court of CrimInal Appeal, however a passage from the trial judge
|

l -
2. Unreported, Court of Criminal Appeal, Keane C.J,, 0'1-ﬁggin5 and Butler JJ, 215t December, 2001,
3. Unreported, Court of Criminal Appeal, Keane C.J,, Q'Higgins and Butler JJ., 21st December, 2001,
4, Ex tempore, Court of Criminal Appeal, Denham, Johngon and O'Sulllvan U, 14th January, 2002,
5. Fxtempare, Court of Criminal Appeal, Denham, JnhnFn and 0'Suilivan JJ., 14th lanuary, 2002,
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was quoted outlining some of the circymstancesief the ease. [t |nvelved
a South Afrlcan national, found to be 3 very Wulnerable person with
little to gain from the arime. We were told the amount was
*considerable”, but pat the actual ameynt injalved. The trial judge
went on to say that had he the power to dp so, he would, after
imposing a 10 year sentence, review [t within ofie year with a view to
suspending the balance, having taken into consideration any time
already served. He was also of the opinjon that it would not be in the
best Interests of this woman ta deport her to Sadth Aftlca as that could
lead to "grievous consequences” for her, The dpplicant appealed the
sevarity of thls sentence on 3 number of greungs including the failure
of the trial judge fo take into account the
factors were in particular, that the applicant had made & full admission
on arrest, that she had behaved in 2 manner as sgt out in the transcript,

withdrawal syrnptomL and thils had been a substantial factor feading to
the offence, Hefarriqg ta the rehabllitation course the applicant was
undergaing at the time of sentencing, the trial judge stated that he did
not have the pawer o sentence the applicant ta carry out this caurse,
but rather his 'nnly!. optlon was to send the applicant to prison,
Accarding to the Caurt of Criminal Appeal, this offence would have
attracted 16 years with the ples having the offact of redueing it to 12
years. On examining the cireumstances of this case, the Court felt that
the trial judge had made na error h prinelple in the imposition of 2 12

her plea of guilty at the earliest opportunity,

hat she played only @

no previoys canvictlans. In her judgment, Denham J. autlined the Jaw

In this area and referred to the earller deeisians

the Court of Criminal

Appeal in Renald, Duffy and Hagarty, Firstly, she determined what the

appropriate sentence should be, given the ser|

sness of the affénce.

vear sentence, The Cc
discretion In light of
Justice In conflict w
sentence of drug reh

These two decisions h

urt noted that whereas It djd possess g degree of
the legislation, this did nat |nclude "restorative
th the |egislation”, thus rejecting the idea of a
abilitation,

lghlight some of the factars (not specified in the

As it was nat at the top end of the scale, she dedided that the septence
of 10 years would be appropriate. The next step was to examine the
particular circumstances of the case in light of the law in general and
in light of the relevant Jegislation. With respect| fo the law in general,
* the plea of quilty attracted a deductjon of ane third, which brought it
bejcw the statutory minlmum. This meant 2 further analysis must be
made with respect to the |egislation, As far as the statutory minimum
sentence was cancerned, the Court was satisfied that it would be unjust
in all the circumstances to impase 3 sehtence If 10 years in this case
and so it came within 5.27(3C) of the legls{ation. The early and
consistent plea of guilty having already been jconsldered, the Court
referred ta "sll the exceptional factors which appear in the transcript”
belng taken Into conslderation. Although these factars were nat |)sted,
presymably this referred to the cooperation the gpplicant had givep the
Gardai with respect to their further investigqtions. The Court also
found relevant the fact that the applicant anly had a small role to play
and recejved 3 limited amount of maney, that|she had a psychiatric
history and had ne previous convietions, The fact that the drug in
question was cannabjs was faund anly to be af limited relavance, in

small role in the operation as a eourfer with [ittle praspect of earning
much moaney, she had a history of depression ang the fact that she had

[egislation) that the gourt will cansider relevant in deciding whether It
is unjust in all the circumnstances ta impose the mandatary minimum
sentence, These factors are; the actual role that was played In the
operation, the vulnerabillty of the accused and whether they are a
foreign national, Even though the role of couriers was considered to be
very serfous as stated in the Duffy and Hogarty cases, In practice the
cayrt does not seem keen to impose the mandatory minimum in such
cases and appears amenable to bringing them within the scope of
5.22(3C). This was particularly apparent in the Benjamin case where the
applicant recejved what can be considered a |enjent septence despite
the fact that the cayrts regularly emphasise that "those who willingly
enter into the trade for financial reward .. capnot expect to receive
anything but severe|treatment fram the caurts"( per Keane CJ., in
Hogarty). However, when it comes to the so-called bigger players in the
drugs world, tha couft adopts a more rigid approach, seeking (it would
seem) ta more heavily penalise those wha organise and profit most

accardance with the judgment of Murphy J., in
Caurt considered that in light of the foregalng,
be raduced to a sentence of five years with the
suspended, It highlighted again the impartance

the Renald case. The
the sentence ayght to
fina| four years bejng
of the applicant’s plea

of guilty along with her cooperatian with the Gardaj investigation as

the reasons for their decislan.

The Peyton case cancerned a very different typg of applicant who had
been sentenced ta 12 years Imprisonment for the possession of £30,000
warth of cestasy tablets. In this case, the applicant was found to be

involved in the drugs business, had been known

| 10 the Gardal for the

Jast 10 years and could not be deserlbed as a mare courler (as in the

previous cases), The trial judge accepted that at
had commitied the offence, he had been su

the time the appllcant
ffering severely from

from the drugs trade

(v) Heffernan

In The People (The

Director of Public Prosecutions) v. Edward

Heffernans, the Director of Public Prasecutions brought an appeal

against the leniency

of the sentence, pursuant to s. 2 of the Criminal

Justiea Act, 1993. The applicant had pleaded guilty toa s.15A charge of

possessign of drugs
sentenced to two

which had & market value of €18,000. He was
nd half years' imprisonment. In the caurt's

judgment, Hardiman |l. accepted that the trial judge had made an errar
In princlple. The court found that the weight the trial judge gave ta the

mitigating factors |

the case was not excesslve. [n reducing the

sentence from the minimum of 10 down to four years, it was npted

that this adequately

reflected all of the mitigating factars nresent in

the case, The problem arase when the trial judge then proceeded to
further reduce the santence to twa and half years by "[hlaving regard

o the matters that |

have determined in mitigation." The court found

that the trial judge cquld only have been referring to the matters which

had allowed him to
sentence of four y¢
circumstances of th

oring the case within the remit of 5, 27(3C), The
tars was considered to be approptiate in the
e case and the court substituted that for the

6. Ex rempore, Court af Criminal Appeal, Hardiman, O

arrall and Peart L., 10th Qetaber, 2002,
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|
rglnal two and half years sentence. The Caurt an Appeal did not qo

into the facts of this case so we do not discaver what were the
mitigating factors, However, a sentence of fgur years was still
cansideratly less than the mandatory 10 year mifimym. Hardiman J.
stated in the judgment that the effect of the|legislation was "to
trammel Judicial discretion” In cases [ike this onef He also seemed ta
question the wisdom of the Oireachtas In Impasing mandatary
minimum sentences, and stated that the Oireachtas had

"for reasons that seem to them sufficient, infficated 2 minimum
sentence of a substantial nature in respect of these offences. They
have presumably, in dojng sa considered the fact that such sentences
might be regarded as harsh in certain circumstances and on certain
indlviduals. In this Court we have to attend ta the determination of
the Olreachtas as exprossed In the statutory langlage and not parmit
it to be gainsaid exeept in circumstances whigh the statute jtself
envisaged."

This Is the clearest eriticism of the legisiation In this ares, suggesting
that mandatory sentences can result in undue hardship on certaln
individuals. However Hardiman J. noted that ho doubt the Oireachtas
had eonsidered this point and, he accepted (albeit, it would appear,
with some reluctance) that thereafter, it was the role of the courts to
apply the terms of the legislation as set out in the) statute,

In this case, the four year sentence was still considerably less than the
mandatory minimum and yet there was a sense that this may have been
unduly harsh an the applicant. However we da not have the facts of
the case to determine exactly how. It wauld be interesting to see if the
actual circumstances were such as Ta warrant a less lenient approach
than that adopted in the Benjamin case or whethep if was a case where
the Court actually applied the legislation more stringentiy.

(vi} Dunne

[n The People (Director of Public Prosecutions) v
applicant had received a sentence of seven years' |
pleaded guilty to possession of £570,00Q of heroirf, The appeal was on
the basis that the trial judge erred in principle in two respacts, Firstly,
it was argued that she had undue regard to the|statutory minimum
sertence of 10 years by using it as her benchmark and secondly, that
she erred by refusing to allow the sentence to be [isted for review,

Rachel Dunne?, the
prisonment having

On the first point, the Court of Criminal Appeal noted that this ease
was determined prior ta the Hogarty judgment. Finlay Geoghegan J.
referred ta the passage of Chief Justice Keane where he stated that
using the 10 year minimum sentence as 7 sentenqing benchmark was
nat the correct construction of the statutary provjsions insofar as the
[egislature envisaged a possjble maximum sentence of life. However as
the approach adopted by the frial judge was again in the applicant's

MO, 427

favour, jt did not pmmde a graund upon which the Court could
interfere with the sentance actually impased,

The second ground af &
raised in the Court of
Misuse of Drugs Act,

Act, 1899) states that:-

ppeal was an impartant paint and had not bean
Criminal Appeal before. Section 27(3G) of the

1077 (as inserted by s.5 of the Criminal Justice

"In impasing & sentence on a persan convicted of an affence under

section 15A of this 'Al

a court-

(a) may inqulre whe1fher at the time of commlsslon of the offence
the person was add[cFad to ane ar more controlled drugs, and

(b) if satisfied that tHe person was so addicted at that time and that

the addiction was a
the offence, may list
less than one-half
subsection (3B) of th

substantial factor leading to the commission of
the sentence for review after the expiry of not
pf the period specified by the Court under
s section,”

The Court of Appeal was of the view that the trial judge took the

correet approach in her

interpretatian of this issue, Finlsy Geoghegan

J. noted that the wording of the section confined the listing far review

ta the cases In which
minimum sentence as
highlight the fact that

the trial court had imposed the mandatory
set out in s.27(3B), The judge wept on to
prior ta the Supreme Court decision in the case

of The People (The Djregtor of Public Prosecytions) v. Finnd, it had been

the general practice of
sentence and therefore
merely trying to clarify

many Judges to impose reviews as part of the
it may well have been that the legislature was
that where the crime had been cammitted by

an addict, cases Which ?‘md received the statutory minimum were still

entitled to he |isted for
served, The Firn decisi

review after one half of the sentence had been
n hawever, which was deljvered post the Act of

1999, held that the practice of imposing reviews as part of the sentence
should be discantinued, Sa althaugh it may have been assumed that
such a general power existed at the time of the legislation, in the
absence of any express provision fellowing the Finn case, the trial court
could not Impose a proyision for review as part of the sentence. Finiay
G:ughcgan J, stated that~

"Subsegtion 3G in its|terms anly dives a court pawer fo do so where
a minimum sentence provided for in subs, 3B js imposed by the court
as was hot done In this case.”

The equrt found that T

e trial judge was carrect In determining that s.

27(3B) should not apply as the applicant had readily admitted
possesson, pleaded ngity and co-operated with the Qardal The

applicant’s personal

consideration. As 5.27(3

nd family history were slso taken into
B) did not 2pply, the wial Judge had ne power

to impose a review as part of the septence,

This judgment highlights the anamaly in this area brought about by the

finn decision. In practi

ce, if an addict receives the minimum 10 year

7. Unrepartad, Court of Criminal Appesl, Hardiman, 0'Syllivan and Finlay Geeghegan 1., 17th October, 2002,

8. [2001] 2 L.R. 26,

February 2003 - Page 34




2003 9:46

Bar Review

sentence, he tan have his sentence |isted far reyiew afrer five and this
could result in his release at that stage. This means that a person Upon
whom the statutory minimum sentence |s imposed becayse it is not
"unjust” in the circumstances, may serve less time than sameang who
had, at the time of sentence, recelved the benefit of 5.27(3C) because
of the mitigating factors in his case.

Conclusion

In determining the apprapriate septence, the Caurt ef Appeal has not
lald out 3 specific approach and has left this 1p the discretion of the
trlal judge. However, some guidelines have been bstablished. It has been
determined that jt is inappropriate to use 'as a benchmark the
mandatory minimum senfence where to do sa wauld be to ignore the
presence of the maximum sentence of life impfisanment, Thus, 4 trial
judge shauld not wark from the premise that unless there has been a
plea of guilty, a 10 year sentence should be Impased. Alsg, pnee the trial
judge takes the view that s.27(3C) applies, he cannot then ignare the
mandatory minimum sentence -- it cap beappropriate In these
cjreumstances to use the 10 year figure as a kefichmark, althaugh this
[s not the only appraach - the key factor is that the seriqusness of the
offence Is reflected In the sentence. f

A review af the decisians of the Court of Crimipal Appeal, shows that
the majority of the cases are brought within the terms of s27(3C), In
Renald, the sentence was left at:five years b}lt the final twa were
suspended on the basls that the sentence seemed excsssive in a]l the
clrcumstances. In Duffy and Hogarty, the sentences were [eft
unchanged at six and six and half years, respectlyely. The Benjamin case
ted to the most extreme reduction by the Qourt, down from the
statutory minimum to five years with the final four suspended in light
of the exceptional cireumstances, In Peyton the hpplicant's sentence of
12 years was left unchanged, as the applicant was involved in the drugs
business, The Director of Pyblic Prosecution’s appeal against leniency In
Heffernan led 1o an jncrease in the sentepce from twa and a half years
to four years, in circumstances where jt wou|d seem the trial judge gave
the mitlgating faetars a double effect in redwcing the sensence, In
Dunne, the Coyrt was unwilling ta interfere witI the diseretian of the
trial judge and left the septence at seven years.l

Six out of seven of the above cases recc'rucci septences under the
statutory minlmum. So even thaugh it was at pains ta assert that no
|eniency would be tolerated in this area, the Caurt of Criminal Appeal

i

!

1
; l

has showed a gener
sentence in practice

NO. 427 P.6/6

)| relyctance to impase the mandatory minimum
On the ane hand, the distretfonary element of

5.27(3C) feads to un&erta‘mw in the area. On the other hand, not ta

allow such discretio
‘excentional and spe
the Court has placed
guilty and any eoape

could lead to great injustices. As far as the
rific clreumstances® are coneerned, it Is clear that
a clear emphasls on the importance of the plea of
ration given ta the Gardai, two factors specified in

the legislation. Hawever other factors which may be taken into
cansjderation as the trial judge deems apprapriate, seem to Include, the
timing and pature qL the plea, whether the cooperatian yieldad any
results, the actual rple played by the persop, the amount, and ta 3
limited extent, the prc ‘of drugs invalved, the jndividual's family and
persanal cireumstan:ncs.- nationality, any pattern of behaviour and
whether there are previaus canvictions. The trial judge can therefore
attach eertain we]ghi to the eircumstances of the case as he considers
appropriate and thig can lead to sizeable differences in approach by
each trial judge. However a "one size fits all approach® s clearly
undesirable [n an ares where there is such a diserepancy between the
different roles an individual may play.

In general, there can jnften be a wide variation in the sentences actually
imposed with respect to the same carimes, depending on the
circumstances of egch case. |t wauld seem that this remains the case
even where the GirZachtas has specifically endeavoured to legislate
agalnst It. The fact 1hat the court has a residual discretionary power
and is entitled to take inte copsideration "any matters [t cansiders
appropriate” as per 5. 27(3C), Is probably what saved the provisions
fram any copstitutional challenge, accarding to Professor Thomas
0'Malley?. He has alsa stated that what was really inttoduced by the

legislation was, "p

symptive sentencing” rather than mandatory

sentencing, This accdrds with the view that the concept of mandatary

sentencing has only
Perhaps, then, the
senteneing guideline

a limited part 1o play because of its inflexibility.
Direachtas should only go so far as to provide
5, leaving a |arge measure of dlscretion fo the trial

court, which has the benefit of hearing all the evidence in each

individual cass.

A final point should

be made with respect to the question of revlew|ng

sentences. |t would seem approprigte that this should be addressed by

the legis/ature in ord

er to ensure that those sentenced to the statutary

minimum are not more favourably treated than those who fall within

the remit of s 27(3
case, @

[}, due to the mitigating circumstances of their

9, Sentencing Law and Practice, at p, 102
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